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1.
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Ministry of Health & Family Welfare, CHS Division, Through its Secretary, Nirman Bhawan, New Delhi.

3.
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 Respondents

(By Advocate Ms. Sangita Rai for  Shri V.S.R.Krishna )

O R D E R

Mr. L.K.Joshi, Vice Chairman (A):

The short question to be answered in this OA is whether the doctors belonging to the Central Health Service (CHS), who are covered by the Dynamic Assured Career Progression (DACP) Scheme can be denied the benefit of the Office Memorandum number AB. 14017/64/2008-Estt. (RR) dated 24th April 2009 issued by the Department of Personnel and Training (DOP&T), which provides that: 




(i) Whenever an Indian Administrative Services Officer of the State of Joint Cadre is posted at the Centre to a particular grade carrying a specific grade pay in Pay band 3 or Pay Band 4, the officers belong to batches of Organized Group A Services that are senior by two years or more and have not so far been promoted to that particular grade would be granted the same grade on non-functional basis from the date of posting of the Indian Administrative Service Officers in that particular grade at the Centre.
  

2.
 The members of the first Applicant-Joint Action Council of Service Doctor
s Organisation belong to the Central Health Service cadre. The Applicants belong to organised Group 'A' Service as defined in the Office Memorandum dated 20.11.2009 issued by the DOP&T, placed at pages 25-26 of the paper book. The Office Memorandum entitled 
Attributes of Organised Group `A
 Central Services 
 classification regarding
, inter alia, reads thus:


In order, however, to remove any doubt, the same are reiterated below:

(i)
The highest cadre post in such services is not below the level of Rs.37400-67000 plus Grade pay of Rs.10000 (SAG);

(ii)
Such services have all the standard grades namely, Rs. 15600-39100 plus Grade pay Rs.5400 (JTS),    Rs.15600-39100 plus Grade pay Rs.6600 (STS), Rs.15600-39100 plus Grade pay Rs.7600/Rs.37400-67000 plus Grade pay of Rs.8700 (JAG/NFSG) and Rs.37400-67000 plus Grade pay of Rs.10000 (SAG);

(iii)
At least 50% of the vacancies in Junior Time Scale (JTS) in such services are required to be filled by direct recruitment;

(iv)
All the vacancies above JTS and upto SAG level in such services are filled up by promotion from the next lower grade;

While a service may comprise one or more distinct cadre (s), all such cadres should be governed by composite Service Rules facilitating horizontal and vertical movement of officers of a particular cadre at least upto SAG level.  The cadre posts of an Organized Service expressly belong to that service.  The posts not belonging to any service are classified as General Central Service and, therefore, an Organised Group `A
 Service cannot have posts/grades classified as General Central Service; and

Such a service consists of two distinct components, namely Regular Duty Posts and Reserves.  The Reserves are generally of four types, viz (i) Probationary Reserve, (ii) Leave Reserve, (iii) Training Reserve and (iv) Deputation Reserve.  The various types of reserves are usually created and accounted for in the Junior Time Scale.

Note:-
The existing Organised Group `A
 Services have evolved over a period of time and may have minor deviations owing to their respective functional requirements.  The services already declared as such need not, however, be reviewed.


The Respondents have not denied the Applicants
 averment that these attributes apply to the CHS.  The terms and conditions for grant of higher pay scale on Non-Functional Upgradation (NFU) as provided by the Office Memorandum dated 24.04.2009 have been annexed to the said OM. The illustration given at the end of these terms and conditions reads thus:


11. Illustration:- If officers of 1987 batch of IAS are empanelled as Joint Secretary in the grade pay of Rs.10,000/in PB-4 and an officer of the batch gets posted in the Centre (under Central Staffing Scheme) on 15th January 2008, all the officers of the 1985 batch of organized Gr. A Central Services who have not been promoted to the Joint Secretary or equivalent grade and who are eligible for the same on 1/1/2007 for the panel year 2007-08, would be appointed to the same grade on non-functional basis under these instructions w.e.f. 15/1/2008. Same would be the case in the event of posting of an officer of particular batch as Deputy Secretary/Director under Central Staffing scheme.

By an Office Memorandum dated 25.09.2009 clarifications were also issued by the DOP&T. These have been placed at Annex P/6. The eligibility conditions for promotion to the Senior Administrative Grade (SAG) and Higher Administrative Grade (HAG) have also been circulated by the DOP&T and placed at Annex P/7.

3. 
The Ministry of Health and Family Welfare, the second Respondent, made a reference to the first Respondent-DOP&T regarding the application of Non-Functional Upgradation to the CHS on 15.05.2009. In reply thereto, the DOP&T replied in the following terms:


No. Ab.14017/39/2009-Estt. (RR)

Government of India, Ministry of Personnel, Public Grievances and Pensions Department of Personnel and Training,  New Delhi.

Dated the 5th November, 2009

OFFICE MEMORANDUM

Subject: Non-Functional upgradation for Officers of Organized Group 
A
 Services in PB-3 and PB-4- applicability to Central Health Services (CHS).

The undersigned is directed to refer to Ministry of Health and Family Welfare OM No.A.45012/1/2009-CHS.V dated 15.5.09 on the above subject and to say that the matter has been examined in this Department in consultation with Department of Expenditure. Keeping in view the fact that Dynamic ACP and Non-Functional Upgradation are separate schemes and it would not be desirable to mix one with the other, it has been decided that the Department cannot selectively choose the operation of different scheme at various levels and a different dispensation at this stage cannot be accepted. 

Sd/-

( R. Gayathri)

Under Secretary to the Government of India

To

Ministry of Health & Family Welfare, Nirman Bhawan, New Delhi 

(Attn. Shri Pawan Kumar, Under Secretary)


The above order has been challenged in this OA.

4.
 The learned counsel for the Applicants would contend that there was nothing in the scheme of Non-Functional Upgradation and the instructions and clarifications issued in its wake to show that the DACP Scheme and the NFU are mutually exclusive. The DOP&T has also not given any explanation in the impugned letter dated 5.11.2009 for its decision that the DACP Scheme would exclude the application of the NFU as prescribed by the OM dated 24.04.2009, contended the learned counsel. It was contended that the DACP was for time bound promotion up to the SAG level and did not apply to HAG level. 

5.
 The learned counsel for the Respondents would only point out that the NFU has been issued to remove disparity between different services in the matter of promotion. He would contend that the stand of the Respondents has been explained in the paragraph 1 (X) of the counter affidavit. The said paragraph has been reproduced below:


X. To summarise the issue, it is stated that the scheme of Non-Functional Ungradation issued in OM dated 24.04.2009 is to remove the disparity between different services in the matter of promotion. CHS officers have their own Assured Career Progression Scheme under DACP. Prior to 6th Central Pay Commission (CPC), DACP was upto NFSG level and 6th CPC did not recommended any modification to the same. However, at the time of implementing the 6th CPC
s recommendations, the Govt. extended the DACP scheme to SAG level. Separately, for Organized Group 
A
 Service, the 6th CPC recommended Non-Functional Upgradation linked to empanelment/appointment of IAS officers at the centre. As DACP and Non-Functional Upgradation are separate schemes, it would not be desirable to mix one with the other.  It may also be mentioned that under DACP promotions upto SAG level take place faster than under Non-Functional Upgradation Scheme. Since the 6th CPC specifically recommended the separate schemes at various levels, a different dispensation at this stage cannot be accepted.
 

6.
 We do not find the explanation satisfactory at all. The intention of the NFU scheme seems to remove the disparity between the IAS and other organised Group 
A
 services. No facts have been given to substantiate the statement that promotions under the DACP Scheme are faster than under the NFU. Even if that be so, it would not exclude the CHS from the NFU Scheme, first, because the said scheme does not apply to HAG level and second, because if any batch of the CHS has already been promoted to PB-3 or PB-4, as the case may be, before an IAS officer posted at the Centre gets the same pay band, the NFU Scheme would not apply to CHS, but in case it is not so, the scheme would apply to them. The first Respondent-DOP&T has, it is clear, not thought through its response properly. The rejection seems to be without any application of mind.

7.
 In view of the above discussion and considering that no rationale has been given to justify the impugned order, we quash and set aside the same with directions to the Respondent-DOP&T to reconsider the matter and pass a fresh order within four weeks of receipt of a certified copy of this order, which should be logical, cogent and speaking order. The Applicants would be at liberty to challenge the same in an appropriate proceeding, if so advised and if the grievance survives. There will be no orders as to costs. The OA is disposed of in the above terms.

( L.K.Joshi )                                 



( V.K.Bali)

Vice Chairman (A)                         



Chairman


dkm

